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 Questions during this presentation
– We encourage questions (even though your audio lines are muted)

– To submit a question, simply type the question in the blank field on the 
right-hand side of the menu bar and press return

– If time permits, your questions will be answered at the end of this 
presentation.  And if there is insufficient time, the speaker will respond 
to you via e-mail after this presentation

Housekeeping: Questions
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Housekeeping: Recording, CE Credits 
and Disclaimer
 Recording

– This presentation is being recorded for internal purposes only

 Continuing education credits
– A purpose of the webinar series is to provide FREE CE credits
– To that end, each presentation is intended to provide 1 credit hour in the following areas:

 CLE: 1 credit hour (CA, FL, GA, NC, NY, TX and VA)
 CPE: 1 credit hour (Texas)
 HRCI: This activity has been approved for 1 (HR (General)) recertification credit hours toward California, 

GPHR, PHRi, SPHRI, PHR, and SPHR recertification through the HR Certification Institute
 SHRM: This program is valid for 1 PDC for the SHRM-CPSM or SHRM-SCPSM

– If you have any questions relating to CE credits, please contact Anna Carpenter at 
acarpenter2@huntonak.com. 

 Disclaimer
– This presentation is intended for informational and educational purposes only, and cannot be 

relied upon as legal advice
– Any assumptions used in this presentation are for illustrative purposes only
– No attorney-client relationship is created due to your attending this presentation or due to 

your receipt of program materials
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Tony’s multi-disciplinary legal practice focuses on executive 
compensation, ESOPs and employee benefit arrangements (including 
their related tax, accounting, securities and corporate governance 
issues) in the United States and abroad.
He leads the Firm’s Compensation Practice Group. Before entering 
private practice, Tony served as a judicial clerk to the Hon. Richard F. 
Suhrheinrich of the United States Court of Appeals for the Sixth Circuit.

• Corporate Representation: Advises private and publicly-traded clients and 
their boards of directors on compensation and benefits matters.

• Transactions: Advises clients on compensation and benefit issues associated 
with corporate transactions

• Section 409A: Helps clients comply with all aspects of Section 409A and its 
application to traditional non-qualified deferred compensation arrangements, 
equity plans, employment and severance arrangements, bonus arrangements 
and reimbursement arrangements

• ESOPs: Designs and implements a business owner's sale of stock to an 
employee stock ownership plan for the purpose of triggering an exit strategy, 
deferring capital gains taxes and implementing succession strategies

• Executive Representation: Represents numerous executives in complex 
negotiations of their hiring or termination of employment

Anthony “Tony” Eppert

Partner
Email:    anthonyeppert@HuntonAK.com 
Phone:  713-220-4276

600 Travis St. 
Houston, TX 77002
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Upcoming 2021 Webinars

 Upcoming 2021 webinars:
– October 28: Navigating controlled group and affiliated service group rules
– November 18: Year-End Benefit Plan Requirements/End of Year Benefits 

"To Do" List
– December 16: Benefits Year in Review and a Look Ahead to the Upcoming 

Year

 Sign up here: Employee Benefits Academy Webinar Series -
Subscribe
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 The purpose of this presentation is to discuss how self-directed Individual 
Retirement Accounts (“IRAs”) can be used for purposes of investing in unique 
assets
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Purpose of Presentation



 Generally, a participant or beneficiary is not deemed to be a fiduciary simply 
because the individual exercises control over the assets in his or her account 
(i.e., participant-directed accounts); however, participant-directed accounts are 
not exempt from the prohibited transaction rules

 A prohibited transaction is typically is a transaction between a “disqualified 
person” and a “plan,” either: (i) the use of plan assets by a disqualified person, 
or (ii) self-dealing by a fiduciary

– For purposes of applying the prohibited transaction rules, the term “plan” includes 
an IRA.  See Section 4975(e)(1)(B) of the Code

– Though Section 4975 is contained in the Code, the DOL has the authority to issue 
interpretations and the Secretary of the Treasury is bound by such interpretations.  
See Presidential Reorganization Plan No. 4 o f1978 (effective December 31, 1978)

– However, a determination by the DOL that no prohibited transaction occurred does 
not bar possible liability from the IRS

 A typical prohibited transaction analysis flows as follows:
– Is the IRA owner a “fiduciary”
– Is the recipient of the investment a “disqualified person”
– Does an exemption apply
– Did the fiduciary personally use the assets of the IRA or did he/she self-deal
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Typical Analysis of Prohibited Transaction with IRAs



 For purposes of the prohibited transaction analysis, the IRA owner would 
generally be considered to be a fiduciary if the IRA owner maintains or 
exercises the right to direct the assets of the IRA (i.e., a self-directed IRA)

– A “fiduciary” is defined to include any person who exercises any discretionary 
authority or discretionary control respecting management of the IRA, or exercises 
any authority or control respecting management or disposition of its assets
 Case law supports that an IRA owner is a fiduciary of a self-directed IRA because he/she 

had control over the investment of the IRA
 DOL opinions support that individuals controlling the investment of their IRAs are 

fiduciaries for purposes of analyzing the prohibited transaction rules
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Is the IRA Owner Is a Fiduciary



 A prohibited transaction cannot occur unless there is a “transaction” between a 
“disqualified person” and a “plan”

 Types of transactions include:
– Sale or exchange (or leasing) of property between a plan and a disqualified person;
– Lending of money or extending credit between a plan and a disqualified person;
– Furnishing of good, or services or facilities between a plan and a disqualified 

person;
– Transfer to (or use by of for benefit of) a disqualified person of any assets or 

income of a plan;
– A fiduciary dealing with the assets or income of a plan in the fiduciary’s own interest 

(other than as an IRA owner); 

 A disqualified person includes a fiduciary of the plan
– Though the IRA owner is a disqualified person by virtue of his or her status as a 

fiduciary, if the IRA owner is not a party to the transaction, then (after applying 
attribution rules) there might be no disqualified person in the transaction

 A disqualified person also includes a corporation, partnership or trust of which 
50% of the entity’s voting stock or value is owned by a fiduciary

– Thus, if the fiduciary’s ownership of the entity is less than 50%, then the entity 
would not be a disqualified individual unless his/her ownership in the entity affected 
his/her judgment to direct the investment
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Is There a Disqualified Person



 But self-dealing provisions (last bullet prior slide) should also be analyzed to 
determine whether a prohibited transaction has occurred or could occur

– Under the Code, self-dealing is a prohibited transaction and involves a disqualified 
person who is a fiduciary

– A transaction is a prohibited transaction if the fiduciary deals with the income or 
assets of the plan in his or her own interest, or if the fiduciary receives 
consideration from a party dealing with the plan in connection with the transaction

– The determination of whether self-dealing occurs is generally subjective, and 
depends upon the facts and circumstances

– The key to whether self-dealing occurs is whether the fiduciary exercises the 
authority or control that makes that person a fiduciary in a manner that benefits the 
fiduciary (or a person in whom the fiduciary has an interest) or causes the fiduciary 
to receive consideration from a third party
 Example: A transaction between the IRA and a company that is related to the fiduciary

– The question to ask is whether the IRA’s ownership in an entity directly or indirectly 
benefitted the IRA owner other than in his or her capacity as the account owner of 
the plan.  See DOL Op. 2000-10A and 89-03A

– In looking at self-dealing, a question to ask in factual scenarios where the IRA 
owner is also personally investing: Did the IRA owner have the personal means to 
effectuate the investment on his or her own, or did he or she need to IRA’s 
investment in order to invest personally
 Example: Minimum investment of $100,000.  IRA owner has only $25,000 personally, and 

needs the $75,000 investment from the IRA to satisfy the minimum investment threshold
5

Did the Fiduciary Self-Deal
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Don’t Forget Next Month’s Webinar

 Title:
– Navigating Controlled Group and Affiliated Service Group Rules

 When:
– 10:00 am to 11:00 am Central
– October 28, 2021

© 2021 Hunton Andrews Kurth LLP. Attorney advertising materials. These materials have been prepared for informational purposes only and are not legal advice. This presentation may not be 
reproduced without prior written consent from Hunton Andrews Kurth LLP. Hunton Andrews Kurth, the Hunton Andrews Kurth logo, HuntonAK and the HuntonAK logo are service marks of Hunton 
Andrews Kurth LLP. Contact: Walfrido J. Martinez, Managing Partner, Hunton Andrews Kurth LLP, 2200 Pennsylvania Avenue, NW, Washington, DC, 202.955.1500. Receipt of these materials 
does not constitute an attorney-client relationship. Prior results do not guarantee a similar outcome.
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