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OCC Issues Bulletin on Consumer Debt Sales to Third-Party
Debt Buyers

On August 4, 2014, the Office of the Comptroller of the Currency (the “OCC”) of the US Department of the
Treasury issued new guidance outlining sound banking practices related to consumer debt sales to third-
party debt buyers." The bulletin sets forth the OCC's expectations for banks that engage in debt-sale
arrangements and applies to all OCC-supervised banks. Supervised banks are expected to do the
following:

e Ensure appropriate internal policies and procedures are developed and implemented to govern
debt-sale arrangements consistently across the bank;

e Perform appropriate due diligence when selecting a debt buyer;

o Ensure debt-sale arrangements with debt buyers cover all important considerations;

e Provide accurate and comprehensive information regarding each debt sold, at the time of sale;
o Refrain from selling certain types of debt;

e Comply with applicable laws and regulations; and

e Implement oversight of the debt-sale arrangement.

Banks should pay particular attention to two types of debt the OCC identifies as inappropriate for sale:
“[d]ebt of borrowers that have sought or are seeking bankruptcy protection” and “[d]ebt of account holders
currently in litigation with the institution.”? According to the OCC, such debts are not appropriate for sale
because they likely fail “to meet the basic requirements to be an ongoing legal debt.”® However, the OCC
has left unanswered how broadly this guidance should be interpreted.

For example, as to debt associated with borrowers in bankruptcy, the OCC’s guidance seems to
contradict the language of Fed. R. Bankr. P. 3001(e), which governs transferred claims and specifically
contemplates the sale and assignment of claims in bankruptcy, both before and after a bankruptcy filing,
without distinguishing between charged off and non-charged off debt.* The OCC’s guidance is not
expressly limited to the sale of debt discharged in bankruptcy and therefore seemingly prohibits a broad
range of potential consumer bankruptcy claims trading. If the OCC’s guidance is intended to be read
broadly, it could have significant implications on the claims trading industry.

' OCC Bulletin 2014-37.

% See id. at 4.

® See id.

* See Fed. R. Bankr. P. 3001(e) (addressing the transfer of claims before and after the filing of a proof of
claim).
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Additionally, with respect to the debt of account holders currently in litigation with the institution, the
language “currently in litigation” can be read quite broadly. On its face, this language suggests that the
“litigation” could be related to any matter involving the account holder, even those unrelated to the
account itself. Such an interpretation could also have very significant implications.

Notably, the OCC guidance states that as the OCC becomes aware of concerns with non-bank debt
buyers, it will refer those issues to the Consumer Financial Protection Bureau (“CFPB”).5 Therefore,
OCC-supervised banks and debt buyers alike should carefully consider their debt-sale compliance
procedures in the context of this new guidance.

Contacts

Shannon E. Daily Gregory G. Hesse
sdaily@hunton.com ghesse@hunton.com
Tara Elgie John J. Delionado
telgie@hunton.com jdelionado@hunton.com
Eric W. Flynn Peter Weinstock
eflynn@hunton.com pweinstock@hunton.com

Jarrett L. Hale
jhale@hunton.com

® Bulletin 2014-37 at p. 5.

© 2014 Hunton & Williams LLP. Attorney advertising materials. These materials have been prepared for informational purposes
only and are not legal advice. This information is not intended to create an attorney-client or similar relationship. Please do not send
us confidential information. Past successes cannot be an assurance of future success. Whether you need legal services and which
lawyer you select are important decisions that should not be based solely upon these materials. 2


http://www.hunton.com/Shannon_Daily/
http://www.hunton.com/tara_elgie/
http://www.hunton.com/Jarrett_Hale/
http://www.hunton.com/Gregory_Hesse/
http://www.hunton.com/John_Delionado/
http://www.hunton.com/Peter_Weinstock/

