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COVID-19: Assessing the Impact of Force Majeure on
Emerging Markets PPPs

Infrastructure projects, and public-private partnerships in particular, around the globe and in all sectors
have felt the impact of the COVID-19 pandemic, as supply chains and customer demand have been
disrupted and health recommendations have changed the way business is conducted.

Many countries have taken action to limit the virus spread through social distancing policies, limiting work
to only essential activities, closing schools and restricting travel. Approximately 90 percent of the world’s
population has faced travel restrictions amid the COVID-19 pandemic.

User-fee concessions (including roads, carparks, airports, ports, ferries, etc.) are under great stress due
to reduced demand. According to the International Bridge, Tunnel & Turnpike Association (IBTTA), traffic
on tolled facilities in the United States is down by 50 to 90 percent. Availability fee-based projects may
come under increased pressure as public sector counterparties face declining revenues and competing
demands during the pandemic. While for many projects the problem is one of near-term liquidity, the long-
term outlook for these assets could be in doubt if GDP growth forecasts are revised downward. The
pandemic has brought into focus the risk to the financial performance of the PPP infrastructure projects
and their ability to stay under construction, to operate and provide maintenance according to
expectations, and to service debt.

Governments and authorities managing infrastructure concessions should get ahead of this through a
rapid assessment of their PPP portfolios to identify and measure risk factors, including exposure under
their force majeure (FM) clauses, develop action-oriented steps to manage the risks and, when
appropriate, commence early engagement with private sector operators.

Force Majeure in PPP Agreements

Most international PPP agreements explicitly include FM clauses. FM clauses define the circumstances
beyond a contracting party’s control in which a party’s nonperformance may be excused. At a minimum,
such clauses typically allow an extension of time for performance and relief from liability for
nonperformance by the party timely invoking it; in some cases they permit additional relief, such as an
ability to terminate the contract and even in a minority of cases a pass-through of costs. As a creature of
contract (rather than relief provided under statutory or common law), FM clauses can vary widely and the
scope of events that qualify as FM and the relief available to a party impacted thereby will depend upon
the specific language used in a contract. There is a lot of variability in PPP agreements, and the words
chosen are important.

Certain claims of relief can be expected to be made under the most typical formulations of FM clauses in
PPP agreements. For projects that have not yet achieved commercial operations, this may include
deadline extensions, waiver of delay liquidated damages (LDs) and potentially pass-through of additional
costs. For projects that are operational, this may include adjustments to performance standards, waiver of
performance LDs, pass-through of additional costs and excuse from performance.
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Impact on PPPs is Not Universal

While some projects deemed essential are progressing despite the pandemic, others are halted. In
addition, some projects may be delayed due to supply chain disruptions of equipment and materials—
such as structural steel from Asia. It is too early for hard figures, as the impact is not universal and is
rapidly evolving—some projects continue and are able to overcome the crisis, some areas are harder hit
than others. Disparate impacts are seen in both emerging markets PPPs and PPPs in established
markets. There is only anecdotal information currently, such as:

¢ In mid-March, the mayor of Boston, Massachusetts halted all municipal construction projects for a
minimum period of two weeks, which period has subsequently been extended.

e In Australia, construction projects continue and are exempt from the lockdown, with companies
implementing staggered shifts and social distancing.

¢ In Bangladesh, the government suspended the construction works of all major infrastructure projects,
reported to be worth more than US$30bn, including bridges, tunnels, power plants and rail.

o Despite early signals that supply chain impacts could lead to significant decline in US renewables, the
US Department of Energy is projecting annual wind and solar capacity additions at only 5 percent and
10 percent lower, respectively, due to the pandemic.

¢ Reports suggest that the construction plans for Nord Stream 2 remain unaffected by COVID-19 and
the developer expects no impact from the social distancing measures on the implementation of the
project.

There is a heightened concern about public sector entities’ ability to financially perform in a timely manner
in some countries. The risk of increased delays in payments is due largely to further pressure on the
governments’ finances, derived from a depressed economy. Governments and PPP agencies not only
face concerns about the financial performance of the PPP projects, but also the operational performance
in light of COVID-19.

Assessment by PPP Agencies and Governments in Emerging Markets

The availability of specific types of FM relief will depend upon the contractual language included in the
PPP agreement. However, under some of the most common FM contractual language, the key questions
PPP agencies should consider include the following: Is the private partner prevented from performance?
Was the impact of COVID-19 something the private partner could have provided against? Are impacts
covered under an insurance policy, or should they have been? Has the private partner taken reasonable
steps to avoid or overcome the impacts of COVID-19? Are the remedies sought by the private partner
contemplated by the PPP agreement? Does the private partner’s request for FM relief comply with the
process requirements in the PPP agreement?

Action for Emerging Markets Governments to Take Now
e Stay up-to-date regarding the spread and impact of COVID-19 locally
o Stay abreast of the latest information related to the spread of COVID-19 locally, including the
number of confirmed cases, number of deaths and capacity of hospitals, as the spread may
impact claims for FM relief.
o Refresh the base of knowledge about their concession agreements, financial exposure under FM

and financial models for each project to be ready to estimate possible FM exposure, and/or
defend against unjustified FM claims.
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o Learn how other PPPs and actors are addressing the impacts of COVID-19. Some actors may
have crafted solutions to overcome the effects that could be applied to other PPPs.

o Assess the entire portfolio of PPP projects

o PPP agencies should assess the financial and operational performance of all PPP projects in
their portfolio, identify the risks posed by COVID-19 to such projects and review the FM
provisions contained within the applicable PPP agreements to determine the likelihood that a
private partner may currently be entitled to or may soon be entitled to make a claim for FM relief.

o Ifitis determined that the private partner of a particular project is likely to claim FM relief, PPP
agencies should consider what steps will be required of them in response. Will the PPP agency
be obligated to respond or take action within a set period of time under the PPP agreement? Will
a claim for FM relief under this project trigger obligations under other contracts? Are there public
notice requirements for the PPP agency under law?

o Take proactive steps to prepare for claims

o Rather than wait for a partner to make a claim of FM and potentially end up in a dispute, engage
with partners to determine the partner’s assessment of the risk of COVID-19 to its projects and its
plans for addressing such risk.

o Consider on a project-by-project basis whether to negotiate and implement a COVID-19 response
plan for the project in which the PPP agency and private partner agree to actions that each party
should be taking now to address COVID-19, actions that each party will take in the future and the
triggers for such actions.

o If necessary, consider on a project-by-project basis whether to negotiate amendments to the PPP
agreement (for instance, to modify performance targets) in exchange for a waiver of FM relief
related to COVID-19.

Other Related Issues

Emerging markets governments should also evaluate how their actions in response to COVID-19 may
impact a private partner’s ability to perform under a PPP agreement. Restrictions on gatherings,
nonessential businesses and travel may constitute a “Change in Law” under the PPP agreement, entitling
the private partner to relief separate from and additional to the FM protections.

Further Information

For further information and discussions on force majeure in the context of COVID-19, please refer to the
following: Force Majeure: Jurisdictional Comparison and Practical Legal and Commercial Considerations,
Excusing Performance of Commercial Contracts due to ‘Force Majeure’, and Contract Cancellation and
the Doctrines of Impossibility and Frustration of Purpose.
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https://www.huntonak.com/en/insights/covid-19-and-force-majeure-jurisdictional-comparison-and-practical-legal-and-commercial-considerations.html
https://www.huntonak.com/images/content/6/3/v2/63345/covid-19-excusing-performance-of-commercial-contracts-due-to-for.pdf
https://www.huntonak.com/images/content/6/3/v2/63459/covid-19-contract-cancellation-doctrines-impossibility-frustrati.pdf
https://www.huntonak.com/images/content/6/3/v2/63459/covid-19-contract-cancellation-doctrines-impossibility-frustrati.pdf
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