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What Happens in
Bankruptcy Stays in
Bankruptcy, Right?

Not Always.
What Every Litigator Should Know

about Claims Disclosure
by Charlotte Ritz and Tara Elgie

Unless you represent debtors or creditors in
bankruptcy cases on a regular basis, you may think
that bankruptcy law has little, if any, relevance to
your civil-litigation cases. And, for the most part,
you’re probably right. But if the plaintiff in a case
that you are handling has ever filed for bankruptcy,
you should determine whether the claims currently
being prosecuted were disclosed in the bankruptcy
proceedings. If the claims were not disclosed, and
the plaintiff knew or should have known of their
existence, the claims may be barred or the claim may
belong to a bankruptcy trustee, not the plaintiff.

Regardless of whether you represent the plaintiff
or defendant in an action, the sooner you determine
whether any parties have failed to disclose claims in
a bankruptcy proceeding, the better. If you represent
a plaintiff whose claims were not disclosed in bank-
ruptcy, you may be able to keep the claims alive by
taking the steps outlined below. If you represent the
defendant in such a case, you may able to secure a
dismissal or increase your client’s settlement lever-
age based on the doctrines discussed below.

Charlotte Ritz is an associate on Hunton & Williams’ Litigation &
Intellectual Property Practice and Tara Elgie is an associate on

the firm’s Bankruptcy, Restructuring & Creditors’ Rights Practice.
Charlotte is resident in the firm’s Atlanta office and Tara is resident
in the Richmond office.

Bankruptcy Disclosure Requirements

A voluntary bankruptcy case begins when the
debtor files a petition for relief under the Bankruptcy
Code.! Once a petition is filed, the debtor’s “bank-
ruptcy estate” is created.2 Subject to certain excep-
tions set forth in the Code, the bankruptcy estate
includes “all legal or equitable interests of the
debtor in property as of the commencement of the
case,” including any claims that the debtor may
have against third parties.* Some courts have found
that the bankruptcy estate includes “not only claims
that had accrued and were ripe at the time the peti-
tion was filed, but also those claims which accrued
postpetition, but that are ‘sufficiently rooted in the
pre-bankruptcy past.”>
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What Happens in Bankruptcy con:'d from page 1

A debtor in bankruptcy must submit a schedule
of assets setting forth all of the debtor’s “legal or
equitable interests.”® The debtor is required to dis-
close all “contingent and unliquidated claims of every
nature,” including both filed and unfiled causes of
action against any person or entity.” This disclosure
requirement exists so that the trustee in bankruptcy
may analyze the debtor’s potential claims to deter-
mine whether they should be pursued for the benefit
of the debtor’s creditors,® and to inform creditors
and the court in making decisions throughout the
bankruptcy case. Failure to disclose the existence of
potential claims against a third party
can result in the severe consequences
described below.

disclose claims in

Consequences of Failing to Properly
Disclose Claims in Bankruptcy

If a debtor fails to disclose
claims in bankruptcy, the debtor may
be barred from asserting the claims
later. When a petition is filed, the
debtor’s causes of action become
part of the bankruptcy estate, even if they are not
disclosed.? In general, in a chapter 7 case only the
bankruptcy trustee, as the representative of the estate,
has standing to assert the debtor’s claims against
third parties.!0 The debtor does not regain stand-
ing to bring such claims in any court or proceeding
unless and until they have been “abandoned” within
the meaning of the Bankruptcy Code, in which case
they revert to the debtor.!! In order for the trustee to
affirmatively abandon property, the trustee must give
notice of the proposed abandonment and an opportu-
nity for a hearing to all creditors and the United States
Trustee.!2 At the close of a bankruptcy case, certain
claims may be deemed abandoned, but only if they
were previously disclosed.!3

Absent a court order holding otherwise or a
formal abandonment of claims by the trustee after
notice and a hearing, !4 claims that were not properly
disclosed on the debtor’s schedule of assets will not

If a debtor fails to

bankruptcy, the debtor
may be barred from

asserting the claims later.

be abandoned back to the debtor.!> Instead, they
will remain the property of the estate, and generally
only the trustee will have standing to assert them. !0
Consequently, if a debtor later attempts to assert
claims that were not disclosed in a bankruptcy pro-
ceeding, the action may be dismissed based on the
debtor’s lack of standing.!”

Claims that were not disclosed in bankruptcy
proceedings also may be barred by the doctrine of
judicial estoppel. This doctrine seeks to “prevent a
litigant from asserting a position that is inconsistent
with one asserted in the same or a previous pro-
ceeding,”18 “prevent litigants from
playing ‘fast and loose’ with the
Courts,”!® and “protect the integrity
of the judicial process.”29

In the Fourth Circuit, courts
generally require the presence of the
following elements before invoking
the principle of judicial estoppel:
(1) the party sought to be estopped
is seeking to adopt a position that is
inconsistent with a stance taken in
prior litigation; (2) the position is one of fact, not law;
(3) the prior inconsistent position was accepted by the
Court; (4) the party against whom judicial estoppel is
to be applied intentionally misled the Court to gain
unfair advantage.2! The fourth factor—whether the
litigant intentionally misled the court to gain unfair
advantage—is the determinative one.22 Some courts
have concluded that the first three factors are satisfied
where the Debtor fails to list a potential claim on the
schedules, and fails to amend the schedules once the
claim becomes known.23

Potential Relevance to Your Cases

In light of the above, when a client asks you to
file a lawsuit on his or her behalf, you must inquire
as to any prior bankruptcy proceedings. If the cli-
ent has previously filed for bankruptcy, you should
review documents filed in that bankruptcy case to
determine whether your client’s claims arguably
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would be barred by the legal doctrines discussed
above. If you learn that the claims are potentially
barred and the bankruptcy case is ongoing, you can
move the bankruptcy court for permission to amend
your client’s bankruptcy schedules and then ask the
trustee or the Court to formally abandon the claims at
issue. In order to make these requests in a bankruptcy
case that has already been closed, you would need to
first move to reopen the case. The case will not be
reopened automatically upon request. Rather, bank-
ruptcy courts have discretion in deciding whether to
reopen a case to allow a debtor to disclose claims.24
Similarly, courts will not permit a motion to reopen a
bankruptcy case where it appears that doing so would
be futile and a waste of judicial resources.25 You
should also be careful to properly value the claims
when adding them to the amended schedules. 26

If you have been asked to serve as defense coun-
sel in a legal action, you also must find out whether
the plaintiff has ever filed for bankruptcy. You can
do this by conducting a search of public bankruptcy
dockets, informally asking opposing counsel, or
through formal discovery requests. Then you should
carefully analyze all pleadings and orders filed in any
prior or ongoing bankruptcy proceedings to deter-
mine whether you have a basis to argue that the plain-
tiff’s claims are barred by the doctrines discussed
above. Ifa basis exists, you can then file a dispositive
motion, or seek to deal directly with the trustee in the
bankruptcy case, who usually is motivated to obtain a
reasonable recovery for creditors and may provide an
easier way to settle than dealing with the plaintiff and
plaintiff’s counsel.
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